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(1) In general. 
(2) Exceptions for payments made in prop-

erty. 
(c) Trusts. 
(d) Adjustment of prior withholding by 

middleman. 
(e) Conversion of amounts paid in foreign 

currency into United States dollars. 
(1) Convertible foreign currency. 
(2) Nonconvertible foreign currency. [Re-

served] 
(f) Coordination with other sections. 
(g) Tax liabilities and penalties. 
(h) To whom payor is liable for amount 

withheld. 

§ 31.3406(h)–3 Certificates. 

(a) Prescribed form to furnish information 
under penalties of perjury. 

(1) In general. 
(2) Use of a single or multiple Forms W–9 

for accounts of the same payee. 
(b) Prescribed form to furnish a noncer-

tified taxpayer identification number. 
(c) Forms prepared by payors or brokers. 
(1) Substitute forms; in general. 
(2) Form for exempt recipient. 
(d) Special rule for brokers. 
(e) Reasonable reliance on certificate. 
(1) In general. 
(2) Circumstances establishing reasonable 

reliance. 
(f) Who may sign certificate. 
(1) In general. 
(2) Notified payee underreporting. 
(g) Retention of certificates. 
(1) Accounts or instruments that are not 

pre-1984 accounts and brokerage relation-
ships that are post-1983 brokerage accounts. 

(2) Accounts or instruments that are pre-
1984 accounts and brokerage relationships 
that are not post-1983 brokerage accounts. 

(h) Cross references. 

§ 31.3406(i)–1 Effective date.

[T.D. 8637, 60 FR 66112, Dec. 21, 1995, as 
amended by T.D. 8734, 62 FR 53493, Oct. 14, 
1997]

§ 31.3406(a)–1 Backup withholding re-
quirement on reportable payments. 

(a) Overview. Under section 3406, a 
payor must deduct and withhold 31 per-
cent of a reportable payment if a condi-
tion for withholding exists. Reportable 
payments mean interest and dividend 
payments (as defined in section 
3406(b)(2)) and other reportable pay-
ments (as defined in section 3406(b)(3)). 
The conditions described in paragraph 
(b)(1) of this section apply to all report-
able payments, including reportable in-
terest and dividend payments. The con-
ditions described in paragraph (b)(2) of 

this section apply only to reportable 
interest and dividend payments. 

(b) Conditions that invoke the backup 
withholding requirement—(1) Conditions 
applicable to all reportable payments. A 
payor of a reportable payment must de-
duct and withhold under section 3406 
if— 

(i) The payee of the reportable pay-
ment does not furnish the payee’s tax-
payer identification number to the 
payor, as required in section 
3406(a)(1)(A) and § 31.3406(d)–1; or 

(ii) The Internal Revenue Service or 
a broker notifies the payor that the 
taxpayer identification number fur-
nished by its payee for a reportable 
payment is incorrect, as described in 
section 3406(a)(1)(B) and § 31.3406(d)–5. 

(2) Conditions applicable only to report-
able interest or dividend payments. A 
payor of a reportable interest or divi-
dend payment must deduct and with-
hold under section 3406 if— 

(i) The Internal Revenue Service or a 
broker notifies the payor that its payee 
has underreported interest or dividend 
income, as described in section 
3406(a)(1)(C) and § 31.3406(c)–1; or 

(ii) The payee fails to certify to the 
payor or broker that the payee is not 
subject to withholding due to notified 
payee underreporting, as described in 
section 3406(a)(1)(D) and § 31.3406(d)–2. 

(c) Exceptions. The requirement to 
withhold does not apply to certain 
minimal payments as described in 
§ 31.3406(b)(4)–1 or to payments exempt 
from withholding under §§ 31.3406(g)–1 
through 31.3406(g)–3. 

(d) Cross references. For the definition 
of payor, see § 31.3406(a)–2. For the defi-
nition of taxpayer identification number, 
see § 31.3406(h)–1(b). 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995]

§ 31.3406(a)–2 Definition of payors obli-
gated to backup withhold. 

(a) In general. Payor means any per-
son who is required to make an infor-
mation return with respect to any re-
portable payment (as described in sec-
tion 3406(b)) under section 6041, 
6041A(a), 6042, 6044, 6045, 6049, 6050A, or 
6050N, including any middleman as de-
scribed in paragraph (b) of this section. 

VerDate Mar<21>2002 17:30 Apr 16, 2002 Jkt 197093 PO 00000 Frm 00263 Fmt 8010 Sfmt 8010 Y:\SGML\197093T.XXX pfrm03 PsN: 197093T



264

26 CFR Ch. I (4–1–02 Edition)§ 31.3406(a)–3

(b) Middlemen treated as payors. A per-
son who receives or collects a report-
able payment on behalf of or for the ac-
count of a payee is a middleman and is 
treated as the payor of the payment. 
These persons include, but are not lim-
ited to— 

(1) A custodian of a payee’s account, 
such as a bank, financial institution, 
or brokerage firm acting as custodian 
of an account; 

(2) A nominee, including the joint 
owner of an account or instrument, ex-
cept if the joint owners are husband 
and wife or if the payment is actually 
owned by another person whose name 
is also shown on the information re-
turn filed with respect to the payment; 

(3) A broker holding a security (in-
cluding stock) for a customer in street 
name; 

(4) A grantor trust established after 
December 31, 1995, all of which is owned 
by two or more grantors, and for this 
purpose spouses filing a joint return 
are considered to be one grantor; 

(5) A common trust fund; and 
(6) A partnership or an S corporation 

that makes a reportable payment. 
(c) Persons not treated as payors. The 

following persons are not treated as 
payors for purposes of section 3406 if 
the person does not have a reporting 
obligation under the section on infor-
mation reporting to which the pay-
ment relates: 

(1) An agent of the payor who is act-
ing on behalf of the payor in making 
the payment and who has not entered 
into an agreement with the payor (for 
further guidance see Rev. Proc. 84–33 
(1984–1 C.B. 502), and § 601.601(d)(2) of 
this chapter), such as a bank that acts 
as a paying agent in making a payment 
of dividends on behalf of a corporation 
(although payments made by the agent 
are considered to be payments made by 
the payor, and thus are subject to with-
holding, reporting, and the depositing 
requirements pertaining to section 3406 
as if they were made by the payor 
itself, and failure by the agent so to 
withhold, report, or deposit is consid-
ered to be failure by the payor); 

(2) A trust (other than a grantor 
trust as described in paragraph (b)(4) of 
this section) that files a Form 1041 and 
furnishes each beneficiary a Form K–1 
containing information required to be 

shown on an information return, in-
cluding amounts withheld under sec-
tion 3406; or 

(3) A partnership making a payment 
of a distributive share or an S corpora-
tion making a similar distribution. 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995]

§ 31.3406(a)–3 Scope and extent of ac-
counts subject to backup with-
holding. 

A payor who is required to withhold 
under § 31.3406(a)–1 must withhold— 

(a) On the accounts subject to with-
holding under § 31.3406(a)–1 (b)(1)(i) or 
(b)(2)(ii); and 

(b) On the accounts subject to with-
holding under § 31.3406(a)–1(b)(1)(ii) or 
(b)(2)(i), as described under § 31.3406(d)–
5 (relating to notification of incorrect 
TIN) or § 31.3406(c)–1 (relating to noti-
fied payee underreporting), respec-
tively. 

[T.D. 8637, 60 FR 66114, Dec. 21, 1995]

§ 31.3406(a)–4 Time when payments 
are considered to be paid and sub-
ject to backup withholding. 

(a) Timing—(1) In general. If backup 
withholding is required under section 
3406 on a reportable payment (as de-
fined in section 3406(b)), the payor 
must withhold at the time it makes 
the payment to the payee or to the 
payee’s account that is subject to with-
holding. Amounts are considered paid 
when they are credited to the account 
of, or made available to, the payee. 
Amounts are not considered paid solely 
because they are posted (e.g., an infor-
mational notation on the payee’s pass-
book) if they are not actually credited 
to the payee’s account or made avail-
able to the payee. See paragraph (c) of 
this section for the timing of with-
holding by a middleman. 

(2) Special rules for dividends. For pur-
poses of section 3406 and this section— 

(i) Record date earlier than payment 
date. In the case of stock for which the 
record date is earlier than the payment 
date, the dividends are considered paid 
on the payment date. 

(ii) Dividends paid in corporate reorga-
nizations. In the case of a corporate re-
organization, if a payee is required to 
exchange stock held in the former cor-
poration for stock in the new corpora-
tion before the dividends that have 
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